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Defining Institutional Controls (ICs) 

 

 

What 
•Legal and administrative tools (e.g. legal 

documents) used on sites with soil, 
groundwater, or soil vapor contamination 

Why 

•Protect human health, welfare, and the 
environment  

•Minimize possible exposure to contamination 

•Protect integrity of a response action 

How 

•Place limits on land or resource use 

•Provide information to guide human 
behavior 



Types of Institutional Controls 

Government Controls 

Proprietary Controls 

Enforcement and Permit Tools 

Information Tools 



Evolution of Institutional Controls  

 Uniform national approach to ICs initially promoted by 

EPA and DOD to encourage risk-based cleanups: 

Remedial actions at polluted sites lengthy and 

expensive 

Business reluctant to develop contaminated sites 

 ICs encouraged remediation and provided a tool to 

address residual contaminants 

 Needed to address common law deficiencies in long-

term enforceability of environmentally-derived land use 

restrictions 

 



Uniform Environmental Covenants Act 

(UECA) 

National Conference of Commissioners on Uniform State 

Law developed and adopted UECA to provide: 

uniform, systematic approach to implementing ICs for 

risk-based cleanups  

clear rules for controlling the use of contaminated 

property while allowing real estate ownership 

transfers, subject to those controls 

25 states/territories have adopted UECA; others already 

had similar laws in place (some have taken different 

approach) 



Institutional Control Timeline  

1998: 

MPCA issues draft 
guidance on ICs 

2000:  

EPA issues first  
IC  guidance 

2004:  

Uniform 
Environmental 
Covenants Act 

(UECA) adopted 

2007:  

MN adopts UECA 

2015:  

ASTM issues 
standard guide on 

ICs 

2016:  

MPCA drafts Property Use 
Guidance (not yet issued) 

 



INSTITUTIONAL CONTROLS USED WHEN… 

 Contaminants remain onsite, limiting scope of safe activities (i.e., the site 

cannot support unlimited use or unrestricted exposure) 

 Remedial actions/equipment remain on-site 

 Needed to protect the integrity of the response action 

 

Timing of IC use can vary: 

 

 
When 

contamination first 
discovered  - to 
protect people 

during investigation 

When cleanup 
work is ongoing 

When 
contamination 

remains on-site as 
part of remedial 

action 



MPCA IC Tracking 
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Remediation Division Program 

MPCA Remediation Division Institutional Controls 

Affidavit Restrictive Covenant Environmental Covenant



MPCA IC Registry – Where is it? 

 A list/registry of MPCA 

Remediation Division ICs 

is kept on the MPCA’s 

Brownfield Program 

webpage: 

https://www.pca.state.

mn.us/waste/brownfields 

 

 

https://www.pca.state.mn.us/waste/brownfields
https://www.pca.state.mn.us/waste/brownfields


MPCA IC Registry – What’s in it? 
 New MPCA database        our IC data is improving 

 Old ICs being scanned; data being entered & checked: 

 Site ID IC Type IC Address Acreage 

PINs/PIDs Record Number Signed Date Recorded Date 

Inspection Dates Comments Latitude/Long. Site Info 



MPCA IC Registry – the future? 

 New ways of viewing data 

 Looking into publishing on the MN Geospatial Commons 

 Tableau view for MPCA only (looking into public view) 

 



MPCA Guidance on ICs in Minnesota* 

Property Use No IC Needed Affidavit Required  Covenant Required 

Residential / 

Recreational 

Soil, 

groundwater, 

soil vapor, 

surface water, 

sediments all 

at background 

concentrations 

and/or 

unrestricted 

use criteria 

• Limited residual 

contamination 

 

• Inaccessible 

contamination 

• Affirmative 

obligation(s) 

 

• Restrictions on 

activities 

Industrial / 

Commercial 

• Limited residual 

contamination 

 

• Inaccessible 

contamination 

• Affirmative 

obligation(s) 

 

• Restrictions on 

activities 

 

*Excludes petroleum & agricultural chemicals! 



Use of ICs in Minnesota – Affidavit Examples 

A hiking trail is installed through a 

restored prairie area. 0-4 ft bgs is non-

impacted. Some lead impacted soil 

from 4-8 ft bgs.   

 

A site redevelopment as a 
warehouse. Residual soil 

contamination (PAHs, lead,  

arsenic, debris) at property 
boundary. 



Use of ICs in Minnesota – Affidavit Template 

• Legal description of property 

• Identification of property owner 
 

• Facts regarding: 
• cause of contamination 

• MPCA involvement  

• site investigation / cleanup 
 

• Descriptions of: 
• residual contamination area 

• remaining structures or equipment 
 

• Requirement that owner notify MPCA 

before activities disturbing residual 

contamination or equipment 
 

• Notice that change in property use 

could associate owner with release 
 



Use of ICs in Minnesota – Covenant Examples 

 Site redevelopment as a 

warehouse. Soil below 4 ft bgs 

has lead concentrations I-SRVs. 

 

 

     Site redevelopment as an office.  

Soil below 2 ft bgs & beneath  

asphalt has TCE concentrations < SLV. 

      Site with an active soil vapor mitigation system. 



1. Identification of grantor and 
property 

2. Grant of covenant to MPCA, 
which runs with the land 

3. Description of release and 
response actions  

4. Activity and use limitations 

5. Affirmative obligations of 
owner 

6. Prior MPCA approval required 
for activities limited 

7. Easement; MPCA and local 
government rights of access 

 
 

Use of ICs in Minnesota – Covenant Content 

8. Duration, amendment, termination 

9. Disclosure of covenant in property 
conveyance 

10. Recording and notice of covenant, 
amendments, termination 

11. Rights of enforcement 
 

12. Representations and warranties 
 

13. Compliance reporting 
 

14. Notice of property conveyance 



Typical IC Process 

Cleanup 
completed 

IC drafted 
by  

VP / 
Attorney / 
Consultant 

IC reviewed 
by MPCA 

IC Signed & 
Recorded 

Final letter 
issued! 

Note: This takes time! Plan on two or more months. 

 

Note: For Superfund sites, the IC may be completed earlier in the cleanup process 



IC Process – Drafting the IC 

 Must leave 3” blank at top of first page for recording 

 Provide exact legal description (e.g., metes & bounds, not abbreviated)  

 If Restricted Area is < entire site, provide diagram and, if required, legal 

description 

 Include Property Identification Number (PID/PIN) 

 Provide MPCA Site ID & site name in footer 

 Always include a Site Map - black & white (not grayscale) 

 Single sided (so signature and notary stamp don’t bleed through) 

 For covenant, must list all parties holding interest/encumbrance in site 

and provide Subordination Agreements if required  

 Don’t change template language 

 Timing! 

 



 Recording: 

 Record promptly after MPCA provides fully-executed version 

 Confirm legal description is exactly correct – no comma out of place 

 Double-check any exhibits listed are attached in full 

 County Recorder will need to confirm accuracy of legal description 

and completeness 

 Provide MPCA with copy of stamped, recorded document 

 Termination:  

 ICs can be terminated in certain circumstances 

 No MPCA template, but the MPCA will help draft or give an example 

 

IC Process – Property Owner Perspective 



IC Process – Property Owner Perspective 

 Post-recording obligations: 

 Obtain MPCA approval for activities subject to limitations 

 For environmental covenant – don’t forget the annual 

compliance report!  

 

The Owner shall submit to MPCA on an annual basis a written report confirming 

compliance with the Activity and Use Limitations provided in Paragraph 7 and 

summarizing any actions taken pursuant to Paragraph 8 of this Environmental Covenant.  

Reports shall be submitted on the first July 1 that occurs at least six months after the 

effective date of this Environmental Covenant, and on each succeeding July 1 thereafter. 

 

Owner shall notify the MPCA as soon as possible of any actions or conditions that would 

constitute a breach of the Activity and Use Limitations in Paragraph 7. 



IC Process – Prospective Purchasers 

 Prospective Purchasers: You may not know of ICs until the 

Phase I ESA or title search is complete 

 

* Excerpts from 

ERIS report in 

Phase I for VP 

2475 by AET 



Institutional Controls:  
Everything You’ve Ever Wanted to Know but 

Were Afraid to Ask 

Session 2 Topics 
 

Transaction timeline challenges 

Long-term maintenance obligation challenges 

Financial ramifications 

 Information management 

Other states’ approaches 

Q&A, Discussion 

 


